discussions about the limits of international dispute settlement in the EU's future trade and investment agreements, such as those being negotiated with Canada, Singapore, and the United States. Opinion 2/13 should thus also be of interest to anybody dealing with the integration of the EU in international economic governance.
Constitutional Limits to EU Accession to the ECHR
Opinion 2/13 voices a number of concerns regarding EU accession to the ECHR. All of them involve challenges to EU constitutional law and to the role of the CJEU as the EU's constitutional court.4 First, the CJEU stressed that submission to international dispute settlement must not undermine the primacy and autonomy of EU law and the exclusive competence of the CJEU to 'ensure that in the interpretation and application of the Treaties the law is observed.'5 The principle of autonomy requires that an international court, such as the European Court of Human Rights (ECtHR) 'must not have the effect of binding the EU and its institutions … to a particular interpretation of the rules of EU law.'6 EU accession, however, would have given the ECtHR the power to review the CJEU's findings on the extent to which a Member State was bound by the EU's own human rights guarantees under the Charter of Fundamental Rights of the European Union (CFR) or could invoke the ECHR to avoid compliance with EU law under Article 53 CFR, which reads:
Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognised, in their respective fields of application, by Union law and international law and by international agreements to which the Union, the Community or all the Member States are party, including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by the Member States' constitutions. Since the ECHR would become an integral part of EU law upon accession, the CJEU considered that it 'has exclusive jurisdiction in any dispute between the Member States and between those Member States and the EU regarding compliance with the ECHR.'9 Article 33 ECHR, however, would allow the ECtHR to entertain precisely such disputes.
Third, the CJEU found the rules governing the co-respondent mechanism in ECHR proceedings to breach EU constitutional law.10 It criticized that the Draft Accession Agreement gave the ECtHR powers to rule on the respective competences of the EU and its Member States in making determinations on the distribution of responsibility for ECHR violations and reviewing the plausibility of either the EU or its Member States to serve as co-respondents. The CJEU found these powers to contravene its exclusive competence to rule on the distribution of competences within the EU. Fourth, the CJEU took issue with deficiencies in its own involvement in cases concerning the implementation of EU law prior to the ECtHR's decision.11 The CJEU criticized that the prior involvement procedure foreseen in the Draft Accession Agreement did not sufficiently ensure that the competent EU institutions could assess whether the CJEU had already ruled on the question at issue and, if necessary, initiate that procedure. Furthermore, the CJEU criticized that the procedure only required its involvement to determine the compatibility of EU law with the ECHR, but excluded its involvement to clarify the interpretation of secondary EU law.
Finally, the CJEU found EU accession to violate EU constitutional law because it would allow the ECtHR to review measures taken as part of the EU's Common Foreign and Security Policy (CFSP), a field where the CJEU only has limited competences. In the words of the CJEU:
Such a situation would effectively entrust the judicial review of those acts, actions or omissions on the part of the EU exclusively to a non-EU body, albeit that any such review would be limited to compliance with the rights guaranteed by the ECHR. The Court has already had occasion to find that jurisdiction to carry out a judicial review of acts, actions or omissions on the part of the EU, including in the light of fundamental rights, cannot be conferred exclusively on an international court which is outside the institutional and judicial framework of the EU.12
All in all, EU accession as structured under the Draft Accession Agreement did not sufficiently protect against Member States' reliance on the ECHR to resist compliance with EU law obligations in intra-EU relations and against interference of the ECtHR with the interpretation of EU law. Both aspects called into question the constitutional structure of the EU and the role of the CJEU's as the EU's constitutional court.
Implications of Opinion 2/13 for Investor-State Dispute Settlement
With the CJEU's emphasis on the principle of mutual trust between Member States, the primacy of EU law, and the Court's own role in ensuring implementation and application of EU law in relations between EU Member States, even if Opinion 2/13 tightens the CJEU's grip over other international courts and tribunals. Just as none of the earlier CJEU decisions, as I have argued elsewhere,18 make ISDS under future EU IIAs impossible, it is possible, through careful ISDS design, to meet the CJEU's concern to protect the primacy and autonomy of EU law and its own jurisdiction to apply and interpret EU law. Two provisos that figured in Opinion 2/13 are relatively easy to handle in relation to ISDS. First, Article 344 TFEU should not cause further concern as it only applies to disputes between EU Member States, not to disputes between a private investor and a contracting party.19 Second, any dispute settlement mechanism under an EU IIA would need to make sure that the decision-making body does not, directly or indirectly, review the distribution of competences between the EU and Member States, for example by making determinations as to the proper respondent or the distribution of responsibility. Both these issues are addressed on an EU-internal level by the so-called Financial Responsibility Regulation20; they need to be complemented through appropriate rules in mixed EU IIAs that preclude the ISDS mechanism to decide on the distribution of competences.21
Separating International Investment Law and EU Law
The more difficult issues concern the CJEU's first, fourth, and fifth objection in Opinion 2/13. To respond to concern No. 1, it is imperative to limit the jurisdiction of an ISDS mechanism to claims for breach of the applicable EU IIA, excluding breaches of EU law, whether by the EU or its Member States. Furthermore, it is necessary to prevent the ISDS mechanism from indirectly 'binding the EU and its institutions … to a particular interpretation of … EU law,' as the CJEU states. Nothing in this Agreement shall be construed as conferring rights or imposing obligations on persons other than those created between the Parties under public international law, nor as permitting this Agreement to be directly involved in the domestic legal systems of the Parties. No Party may provide a right of action under its domestic law against the other Party on the ground that a measure of the other Party is inconsistent with this Agreement. This provision excludes CETA from being integrated into EU law and thus becoming binding within the EU legal order on EU institutions. Moreover, it bears noting that the remedies an ISDS mechanism imposes are often limited to compensation and damages; specific performance, by contrast, is rare, and under recent EU IIAs even excluded.25 Similar to the situation regarding WTO law, this permits to apply EU law internally at the expense of paying damages if contrary to an EU IIA. Only where the legality of a monetary payment is at issue, for example the repayment of a subsidy granted contrary to EU law, is the payment of damages economically equivalent to specific performance. Yet, whether this narrow case constitutes an infringement of the primacy of EU law This question is at stake regarding the enforcement of the award in Ioan Micula, Viorel Micula, SC European Food SA, SC Starmill SRL and SC Multipack SRL v Romania, ICSID Case No ARB/05/20, Final Award (11 December 2013) . Yet, the case arose under an intra-EU investment treaty, which raises somewhat different issues concerning the relation between international investment law to EU law. Need for Prior Involvement of the CJEU?
The fourth issue in Opinion 2/13 involves the CJEU's demand for prior involvement in the interpretation of EU law as a preliminary, or incidental, question. If the CJEU's exclusive jurisdiction requires that an ISDS mechanism could not decide such questions without submitting them to the CJEU first under a preliminary reference procedure, the EU's participation in ISDS would become difficult. After all, were the CJEU to demand such a prerogative for itself, it would also need to be granted to the constitutional or supreme courts of the EU's co-contracting parties. This would reintroduce domestic courts into ISDS, a result that IIAs usually want to avoid. Politically, such a re-introduction of certain domestic remedies may even be welcomed. After all, if introducing a preliminary ruling procedure was necessary, granting the same privilege to the highest courts of the EU's treaty partners may be a way to strengthen the position of those courts in their respective domestic legal systems. Furthermore, if the problem with prior recourse to domestic courts lies principally with the lower courts, a preliminary reference system could forge a coalition between the ISDS mechanism and the highest courts of the respective host State in controlling government conduct. This could combine an effective implementation of investment treaty disciplines with protecting the ability of the host country's court system to interpret its domestic law.
There are, however, also counterarguments as to whether a preliminary reference procedure for incidental questions of EU law is necessary from the perspective of EU constitutional law. After all, it is questionable whether an ISDS mechanism would ever need to interpret EU law or determine the conformity of a norm of EU law with the applicable EU IIA. Instead, the ISDS mechanism would principally assess whether a concrete measure, by the EU or a Member State, that affected the claimant-investor was contrary, or not, to the applicable IIA, independently of whether that measures was mandated by EU law, in conformity with EU law, or in breach of it. Compliance or non-compliance with EU law, in other words, is irrelevant for determining whether a concrete measure was in conformity with an investment treaty provision, even if the measure in question had some EU law background. Only the distribution of responsibility between a Member State and the EU depends on the interpretation of EU law. This matter, however, would be left to the EU courts to decide. From the perspective of EU constitutional law it therefore seems possible to establish an ISDS mechanism without the CJEU's prior involvement.
Judicial Review in Common Foreign and Security Policy
Finally, there is concern No. 5: the conferral of powers of judicial review in an area where the CJEU only has limited jurisdiction, namely CFSP matters. Such matters could also come under the scrutiny of an ISDS mechanism if foreign investors are affected. If the sweeping claim in Opinion 2/13 that 'jurisdiction to carry out a judicial review of acts, actions or omissions on the part of the EU … cannot be conferred exclusively on an international court which is outside the institutional and judicial framework of the EU'28 is taken at face value, ISDS under EU IIAs in CFSP matters would indeed be difficult to sustain. Whether this statement can, however, be transposed to ISDS is questionable. After all, the CJEU here relied on Opinion 1/09, which dealt with the prospective Patents Court that would have had very distinctive features from ISDS. This court would have applied EU law routinely and bypassed the otherwise competent domestic courts. An ISDS mechanism, by contrast, would need to be excluded from applying EU law anyways. Moreover, the application of domestic and EU law by domestic courts would not be prevented despite the introduction of an ISDS mechanism. Finally, ISDS, as provided for under CETA, for example, would be limited to applying treaty standards that domestic courts would not have been able to apply in the first place because the agreement lacks direct effect.29
